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IN THE SUPREME COURT OF THE STATE OF IDAHO

)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff-Respondent,
V.

SCOTT DOUGLAS BURKE
Defendant-Appellant.

NO. 47311-2019
Latah County Case No. CR-2016-2199

RESPONDENT'S BRIEF

------------)
Has Scott Douglas Burke failed to show that the district court abused its discretion when it
revoked his probation, executed the underlying sentence of five years, with three years
determinate, and partially denying his Rule 35 motion?
ARGUMENT
Burke Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
Brady Anderson, manager of Tri-State Distributors, contacted the Moscow Police

Department to report the theft of a compound bow that had occurred that day. (R., p.15.) Upon
arrival, an officer reviewed security footage of Scott Douglas Burke entering Tri-State Distributors
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and walking to a display in the sporting goods section. (R., p.15.) There, Burke is seen selecting
a Prime G5 Ion compound bow, and walking through the hardware section, then out the entrance
without paying for the bow. (R., p.15.) Brady Anderson had the packaging for the bow, and the
officer noted the serial number and value of the bow at $949.99. (R., p.16.) After the officer left,
Brady called the officer to report that he had contacted Steve's Pawn Shop in Lewiston, and
discovered the bow had been pawned there by Burke. (R., p.16.) An Employee of Steve's Pawn
Shop agreed to hold the bow for the Lewiston Police Department to examine. (R., p.16.) A
Lewiston Police Officer agreed to go to Steve's Pawn Shop, and noted that Burke's name was
listed on the pawn slip as the individual pawning the bow for $100.00, and that the serial number
provided by Tri-State Distributors matched that of the pawned bow at Steve's. (R., p.16.)
The investigating Moscow Police Officer went to Lewiston to recover the stolen bow, and
to discuss the case with the Lewiston Police Department. (R., p.16.) The Lewiston Officer who
initially examined the bow informed the Moscow Officer that another officer was very familiar
with Burke, as they were investigating him for similar thefts from the North 40 business in
Lewiston. (R., p.16.) The officer familiar with Burke arrived to review the security footage from
Tri-State Distributors, and stated that he was 100% certain that it was Burke in the video. (R.,
pp.16-17.)
The state filed a criminal complaint charging Burke with one count of felony burglary, and
one count of petit theft. (R., pp.18-19.) The state filed a motion for warrant of arrest, as the
Garfield County Sherriff' s Office reported that Burke had left town, and that they were unable to
serve him a summons to appear. (R., pp.24-26.) The district court issued a warrant, and Burke
was arrested in Coos County, Oregon. (R., pp.27, 35.) Burke waived his rights to contest his
extradition, and the district court ordered his commitment to the Sheriff of Latah County as
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multiple, separate criminal cases for Burke were now pending. (R., pp.41, 46.) The district court
later issued an order for release from custody, a Burke waived his right to a preliminary hearing in
each case before him. (R., pp.69, 71.) The state charged Burke by information with one count of
felony burglary, and one count of petit theft. (R., pp. 75-76.) During his arraignment, Burke's
counsel informed the court that a global resolution was being produced for the cases involving
Burke, and he was remanded to the custody of the Latah County Sheriff pending further court
appearances. (R., pp.78-80.)
Burke pleaded guilty to burglary in this case, as well as principal to burglary and possession
of a controlled substance, methamphetamine, in two other cases, and the state agreed to dismiss
all other charges. (R., pp.82-85.) Both counsel waived a presentence investigation and indicated
that they were prepared to proceed to sentencing at the change of plea hearing. (R., pp.86-89.)
The district court sentenced Burke to five years, with three years determinate for felony burglary,
ordered that the sentence run concurrently with the sentences imposed in the two other criminal
cases before Burke, and retained jurisdiction over him. (R., pp.90-93.)
The following year, the district court placed Burke on probation for a period of three years.
(R., pp.101-115.) The following month, Burke violated his probation by absconding supervision

and failing to attend his scheduled office appointment with his supervising probation officer. (R.,
pp.117-118.) The district court issued a bench warrant for Burke's arrest, and he was taken into
custody the next year in Washington. (R., pp.119-123.) Burke's probation officer then found a
meth pipe in his possession, and Burke admitted to consuming meth. (R., p.128.) As Burke sought
admission into drug court, the district court authorized treatment release from Latah County Jail
for Burke to attend treatment by Weeks & Vietri. (R., p.139.) The district court readmitted Burke
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to probation, authorized his admittance into drug court, and ordered his release from custody. (R.,
pp.141-162.)
The following year, Burke's probation officer reported that Burke had once more
absconded from supervision for a period of nearly five months. (R., p.186-187.) The district court
terminated Burke's participation in drug court for absconding, revoked his probation, and executed
the underlying sentence of five years, with three years determinate and credit of 392 days served.
(R., pp.192-196.) Buke filed a Rule 35 motion, asking the district court to recalculate his days in

custody, and to reduce his sentence. (R., pp.198-199.) The district court entered an amended order
revoking probation and imposition of sentence, granting Burke 483 days of time served. (R.,
pp.207-209.) The district court also entered its judgement on Burke's Rule 35 motion and denied
his request for a reduction in sentence, but granted the request for additional time served. (R.,
pp.211-214.) Burke filed a timely appeal. (R., pp.217-219.)
On appeal, Burke argues that "the district court abused its discretion when it revoked his
probation, denied his Rule 35 motion, and executed his underlying sentence instead of returning
him to probation," and by "executing his original sentence of five years, with two years fixed,
without any reduction." (Appellant's brief, pp.4, 6.) Burke has failed to show that the district
court abused its discretion by revoking his probation, executing the underlying sentence of five
years, with three years determinate, and partially denying his Rule 35 motion.

B.

Standard Of Review
"Appellate review of a sentence is based on an abuse of discretion standard. Where a

sentence is not illegal, the appellant has the burden to show that it is unreasonable and, thus, a clear
abuse of discretion." State v. Schiermeier, 165 Idaho 447, _ , 447 P.3d 895, 899 (2019) (internal
quotations and citations omitted). A sentence of confinement is reasonable if it appears at the time
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of sentencing that confinement is necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or retribution
applicable to a given case. Id. at_, 447 P.3d at 902. "A sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion." Id. (internal
quotations omitted). "In deference to the trial judge, this Court will not substitute its view of a
reasonable sentence where reasonable minds might differ." State v. Matthews, 164 Idaho 605,
608,434 P.3d 209,212 (2019) (citation omitted).
The decision to place a defendant on probation is a matter within the sound discretion of
the district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Reed, 163 Idaho 681,684,417 P.3d 1007, 1010 (Ct. App. 2018) (citations omitted). Rehabilitation
and public safety are dual goals of probation. State v. Le Veque, 164 Idaho 110, 114, 426 P.3d
461, 465 (2018). A decision to deny probation will not be deemed an abuse of discretion if it is
consistent with the criteria articulated in I.C. § 19-2521. State v. Reber, 138 Idaho 275, 278, 61
P.3d 632, 635 (Ct. App. 2002) (citing State v. Toohill, 103 Idaho 565, 567, 650 P.2d 707, 709 (Ct.
App. 1982)).
"'[T]he decision whether to revoke a defendant's probation for a violation is within the
discretion of the district court."' State v. Gamer, 161 Idaho 708, 710, 390 P.3d 434, 436 (2017)
(quoting State v. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

In

determining whether to revoke probation, a court must examine whether the probation is achieving
the goal of rehabilitation and is consistent with the protection of society. State v. Cornelison, 154
Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted). A decision to revoke
probation will be disturbed on appeal only upon a showing that the trial court abused its discretion.
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Id. at 798, 302 P.3d at 1071 (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326, 328 (Ct.
App. 1992)).
"If a sentence is within the statutory limits, a motion for reduction of sentence under Rule

35 is a plea for leniency, and we review the denial of the motion for an abuse of discretion." State
v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating whether a lower court
abused its discretion, the appellate court conducts a four-part inquiry, which asks "whether the
trial court: ( 1) correctly perceived the issue as one of discretion; (2) acted within the outer
boundaries of its discretion; (3) acted consistently with the legal standards applicable to the
specific choices available to it; and (4) reached its decision by the exercise of reason." State v.
Herrera, 164 Idaho 261, 272, 429 P.3d 149, 160 (2018) (citing Lunneborg v. My Fun Life, 163
Idaho 856,863,421 P.3d 187, 194 (2018)).

C.

Burke Has Shown No Abuse Of The District Court's Discretion
The sentence imposed is within the statutory limits of LC. § 18-1403. When Burke was

sentenced for burglary in this case he was also sentenced for another burglary and possession of a
controlled substance.

(R., pp. 86-87.) Burke has an "extensive criminal history" including

"domestic violence, no contact order violation, burglaries, [and] thefts" and parole violations. (Tr.,
p. 12, L. 22 - p. 13, L. 6.)

As set forth above, the district court initially retained jurisdiction,

granted probation which Burke violated by absconding, and reinstated probation with drug court
which Burke again violated by absconding. After these attempts to treat Burke through retained
jurisdiction and probation, the district court stated that it "tried everything else. So [it's] just going
to impose [Burke's] sentence." (Tr., p.23, Ls.9-11.)
Burke contends that the mitigating factors-support of and for his family, assertions of
amenability to rehabilitation on probation, substance abuse issues, and acceptance of
6

responsibility-show an abuse of discretion. (Appellant's brief, pp.8-9.) Burke's argument does
not show an abuse of discretion. Burke's repeated noncompliance with the stipulations of his
probations show that the district court's decision to revoke Burke's probation is reasonable, and
that alternative treatment is ineffective with Burke. The district court granted Burke numerous
opportunities to prove he was amenable to community treatment. Each time, Burke showed that
he is incapable of treatment in the community, and that incarceration is the only deterrence to his
criminal behavior. Placement on probation while Burke faced three separate, serious criminal
cases at the same time was a generous grant of leniency, and he still disregarded the stipulations
of his probation numerous times. The district court ordered his admittance into drug court to
provide Burke a final opportunity to prove that imprisonment is not the only reasonable option,
and he once more violated the terms of his supervision.
In his Rule 35 motion, Burke requested that the district court reduce his sentence to two
years fixed, with three years indeterminate so he may "assist various family members with health
and other issues." (R., pp.198-199.) He also asked that the district court recalculate his time
served. (R., p.199.) The district court denied Burke's Rule 35 motion because he "he has failed
to demonstrate that the sentence is unduly severe." (R., p.213.) The district court stated "[Burke]
must first regain control of his own life. [He] did precious little while on probation and while in
Drug Court to demonstrate that he could maintain his sobriety and follow the rules," and that Burke
"has not presented any evidence demonstrating how the sentence imposed is unduly severe." (R.,
p.213.) Burke failed to provide mitigating factors, or new evidence that would persuade the district
court to reduce his sentence. The district court did, however, grant Burke ninety-one more days
of time served, effectively shortening his fixed period of incarceration. (R., pp.213-214.)
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The instant offense of burglary is serious and detrimental to the community. Burke had his
opportunities to prove community treatment was a reasonable option for the district court, but he
repeatedly showed that probation is not proper deterrence to his criminal behavior. Burke having
faced three separate criminal cases at the same time, coupled with his multiple probation violations
shows that he does not respect, or regard the law, and orders of the district court. Burke has failed
to show that he is a suitable candidate for probation, and that a lesser sentence than that imposed
is the only reasonable option. Burke has failed to show that the district court abused its discretion
by revoking his probation, executing the underlying sentence, and partially denying his Rule 35
motion.

CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 16th day of April, 2020.

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General

ZACHAR! S. HALLETT
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 16th day of April, 2020, served a true and correct
copy of the attached RESPONDENT'S BRIEF to the attorney listed below by means of iCourt
File and Serve:
R. JONATHAN SHIRTS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id. us

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
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